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Court of Appeals of the District of Columbia 


No. 5390. | 

Augustus W. Nelson, Plaintiff in Error, 
vs. 

United States. 

_ | 

1 In the Juvenile Court of the District Of Columbia. 
No. 46910. 

United States 
vs. 

Augustus W. Nelson, Defendant.! 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Juvenile Court of the Dis¬ 
trict of Columbia, at the City of Washington,] in said Dis¬ 
trict, at the times hereinafter mentioned, t^ie following 
papers were filed and proceedings had in tlje above en¬ 
titled cause, to wit: 

Information. 

Filed January 6th, 1930. 

In the Juvenile Court of the District of Columbia, January 
Term, A. D. 1930. 

The District of Columbia, ss : 

William W. Bride, Esquire, Corporation Coimsel in and 
for the District of Columbia, who for the United States 
prosecutes in this behalf, by Edward M. Welliver, Esquire, 
his Assistant, comes here into Court, at the District afore- 
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AUGUSTUS W. NELSON VS. UNITED STATES. 


said on the 6th day of January, 1930, in the said Term, 
and for the said United States gives the Court here to under¬ 
stand and be informed on the oath of Magdaline Flaherty, 
an unmarried woman mother of the hereinafter mentioned 
bastard child that one Augustus W. Nelson is the father 
of a certain male child begotten of the body of the said 
Magdaline Flaherty who was single at the time said child 
was begotten, on to wit: Sept. 15, 1928 of which the said 
Magdaline Flaherty was delivered at Washington, I). C. on 
the 18th day of June 1929, said time being within two years 
prior to date of the oath sworn to by Magdaline Flaherty, 
the mother of said child, and filed with the Clerk of the Ju¬ 
venile Court of the District of Columbia on the 6th 
2 day of January, 1930; that said child is now alive and 
was born a bastard and is now a bastard. 

Whereupon the Corporation Counsel, who in this behalf 
prosecutes in manner and form aforesaid prays the consid¬ 
eration of the Court here in the premises, and that due 
proceedings may be had against the said Augustus W. Nel¬ 
son; that he be declared the father of said bastard, and 
that' an order be made for the annual payment by him in 
money for the keeping, maintenance, and education of said 
bastard child according to the statute in such case made 
and provided. 

WILLIAM W. BRIDE, 

Corporation Counsel in and for 

the District of Columbia, 
By EDWARD M. WELLIVER, 

His Said Assistant. 

Sworn to by Magdaline Flaherty before me this sixth 
day of January, A. D. 1930. 

JULIA B. FAIRBURN, 
Deputy Clerk, Juvenile Court, D. C. 

Memorandum. 

January 16th, 1930.—Plea of not guilty entered and jury 
trial demanded. 

Memorandum. 

February 26, 1931.—Defendant before the Court. Jury 
composed of nine men and three women empanelled and 
sworn, trial and verdict of guilty. 


AUGUSTUS W. NELSON VS. UNITED STAGES. 3 

Motion for New Trial. 

Filed March 3, 1931. 

******* 

Now comes the defendant, Augustus W. Nelson, and 
moves the Court to set aside and vacate the verdict 
3 of the jury and award to the defendant a new trial, 
and for reasons therefor, says: 

1. That the verdict of the jury was contrary to the evi¬ 
dence. 

2. That the verdict of the jury was contrary: to the weight 
of the evidence. 

3. That the Court erred in sustaining thej objection of 
the government to the question propounded to the witness 
Magdaline Flaherty as to whether, with respept to her tes¬ 
timony at the previous trial, her memory was any better 
then than now. 

4. That the Court erred in overruling the objection of 
the defendant to testimony elicited by the Government con¬ 
cerning the departure of a B. & 0. train from Washington 
to Philadelphia at 7:15 A. M., Sept. 16, 1928. 

5. That the jury which returned the verdict in the above 

entitled case was illegally impanelled and illegally consti¬ 
tuted in that it was not a jury of twelve men but included 
three women. j 

6. And for other errors committed during) the trial by 
the trial judge. 

ALFRED M. SCHWARTZ, 

Attorney for Defendant. 

Motion in Arrest of Judgment. 

Filed March 3, 1931. 

* * * * * * * 

Now comes the defendant, Augustus W. Nelson, and 
moves the Court to arrest the judgment in tjie above en¬ 
titled cause, and for reasons therefor, says: 

1. That the said prosecution was wrongfully brought in 
the name of the United States. 

2. That the information was wrongfully filed and brought 
in the name of the United States. 
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AUGUSTUS W. NELSON VS. UNITED STATES. 


3. That the prosecution should have been conducted in 
the name of the District of Columbia. 

4 4. That the information fails to name or mention 

the name of the bastard child. 

5. And for other reasons apparent on the face of the 
record. 

ALFRED M. SCHWARTZ, 

Attorney for Defendant. 

#**##*# 

Memorandum. 

March 5,1931.—Session resumed pursuant to adjournment 
before Judge Kathryn Sellers. After argument motions for 
new trial and in arrest of judgment overruled. Exceptions 
separately reserved and noted to each of said rulings. 
Judgment on verdict ordered and defendant ordered to pay 
for support of child Three Dollars ($3.00) weekly and bond, 
without surety^ for One thousand Dollars ($1000.00). In¬ 
tention by the defendant to apply to the Court of Appeals 
for writ of error declared and noted. Recognizance in con¬ 
nection with application for writ of error fixed at One hun¬ 
dred Dollars. 


Memorandum. 

March 5, 1931.—Recognizance in penalty of One hundred 
Dollars approved and filed. 

Assignments of Error. 

Filed March 10, 1931. 


The Court erred: 

1. In overruling the motion in arrest of judgment. 

2. In overruling the motion for a new trial. 

3. In holding that the information was properly brought 
in the name of the United States. 

4. In holding that women were entitled to sit on a jury 
in the Juvenile Court. 

ALFRED M. SCHWARTZ, 

Attorney for Defendant. 
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AUGUSTUS W. KELSON VS. UNITED STATES. 

5 Designation of Record. 

Filed March 10th, 1931. 

* * * * # *■ # 

The Clerk of the Court will please include in the tran¬ 
script of record for review in the Court of Appeals: 

1. Information filed January 6th, 1930. 

2. Memorandum of plea of not guilty and demand for jury 
trial, entered on January 16th, 1930. 

3. Notation of empanelling and swearing of jury, and 
verdict of guilty. 

4. Motion for new trial filed March 3rd, 1931. 

5. Motion in arrest of judgment filed March 3rd, 1931. 

6. Sentence and judgment of Court. 

7. Memorandum of undertaking, filed March 5th, 1931. 

8. Bill of exceptions. 

9. Assignment of error. 

10. This designation of record. 

ALFRED M. SCHWARTZ, 

Attorney for Defendant. 

Memorandum. 

March 19th, 1931.—Bill of Exceptions, presented March 
10th, 1931, signed and filed this day and the same ordered 
to be made of record. 

6 In the Juvenile Court of the District 0f Columbia. 

No. 46910. 

United States 
vs. 

Augustus W. Nelson, Defendant.; 

Bill of Exceptions. 

Be it remembered that at the trial of the above entitled 
cause before Judge Kathryn Sellers and a jury of nine 
men and three women empanelled and sworn) to try the 
issue between the United States and the defendant, Au¬ 
gustus W. Nelson, the following proceedings ^fere had: 

Magdaline Flaherty, after being first duly sworn, testi¬ 
fied on behalf of the United States concerning all of the 
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matters contained in support of the information as did 
certain other witnesses. (Testimony is not set out because 
the same is not pertinent to the matters relied upon for 
this writ of error.) 

Thereupon the defendant, Augustus W. Nelson, being 
first duly sworn, testified in his own behalf and denied 
that he had any sexual relations with the said Magdaline 
Flaherty. (His testimony, not being pertinent to the mat¬ 
ters intended to be raised by the writ of error, is not set 
out herein.) 

At the conclusion of all of the testimony and the court’s 
charge, the jury retired to consider of its verdict which it' 
subsequently returned on the 26th day of February, 1931, 
adjudging the defendant guilty. 

Thereafter the session of the Court was resumed before 
Judge Kathryn Sellers on March 5th, 1931, pursuant to 
adjournment, and thereupon the motion for a new trial 
and the motion in arrest of judgment being considered 
after argument thereon, it was ordered that the 

7 said motions and each of them be overruled and the 
judgment on the said verdict was thereupon ordered 

and rendered; whereupon to the action of the court in 
overruling eafch of the said motions exceptions were duly 
and separately noted, whereupon it was considered that 
the defendant, Augustus "VV. Nelson pay $3.00 weekly for 
the maintenance of the said bastard child until the said 
child be fourteen years of age and give bond in the sum 
of one thousand Dollars without surety. The defendant 
thereupon in open court caused to be noted his intention 
to apply to the Court of Appeals for writ of error and 
his recognizance was fixed in the penalty of one hundred 
dollars. The aforegoing is the substance of the testimony 
and proceedings bearing upon the exceptions herein re¬ 
served, and the exceptions herein reserved were each duly 
noted and allowed by the court. 

Signed nunc pro tunc this 19th dav of March, 1931. 
(Signed) KATHRYN SELLERS, 

.Judge. 

Presented March 10, 1931. 

[Endorsed:] No. 46910. United States vs. Augustus W. 
Nelson. Bill of exceptions. 
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AUGUSTUS W. NELSON VS. UNITED STATES. 

8 United States of America, ss : 

The President of the United States to the! Honorable 

Kathryn Sellers, Judge of the Juvenile Cjourt' of the 

District of Columbia, Greeting: 

Because in the record and proceedings, as 'also in the 
rendition of the judgment of a plea which is jin the said 
Police Court, before you, between United States, Plain¬ 
tiff, and Augustus W. Nelson, Defendant, Information No. 
46910, a manifest error hath happened, to the jgreat dam¬ 
age of the said Defendant, as by his complaint appears. 
We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done! to the par¬ 
ties aforesaid in this behalf, do command you, ]f judgment 
be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceeding^ aforesaid, 
with all things concerning the same, to the Cdurt of Ap¬ 
peals of the District of Columbia, together with this writ, 
so that you have the same in the said Court of Appeals, at 
Washington, within 15 days from the date hereof, that 
the record and proceedings aforesaid being inspected, the 
said Court of Appeals may cause further to be dbne therein 
to correct that error, what of right and according to the 
laws and customs of the United States should he done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the Ninth day of April, in 
the year of our Lord one thousand nine hundred hnd thirty- 
one. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES,; 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

9 [Endorsed:] Filed Apr. 9, '31.-i-, Clerk 

Juvenile Court, D. C. 
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10 In the Juvenile Court of the District of Columbia. 

I, Charles F ! . Sellers, Clerk of the Juvenile Court of the 
District of Columbia, do hereby certify that the foregoing 
typewritten pages, numbered from 1 to 8, inclusive, consti¬ 
tute a true copy of the transcript of record as designated 
by counsel for Plaintiff in Error in the case of United 
States, Plaintiff, vs. Augustus W. Nelson, Defendant, No. 
46910, as the same remain upon the files and records of 
said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court', at the City of Washington, in 
said District, this 18th day of April, A. D. 1931. 

[Seal the Juvenile Court of the District of Columbia.] 

C. F. SELLERS, 

Clerk Juvenile Court, District of Columbia. 

Endorsed on cover: In error to the Juvenile Court. No. 
5390. August W. Nelson, plaintiff in error, vs. United 
States. Court of Appeals, District of Columbia. Filed 
Apr. 18, 1931. Henry W. Hodges, Clerk. 
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IN THE 


®<mri of appeals of the District of CoUttnWa 

April Term, 1931. 


No. 5390. 


Augustus W. Nelson, Plaintiff in Error, 
vs. 

United States. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 

This case is before the Court on Writ of Erjror to 
the Juvenile Court on the application of Augustus W. 
Nelson, defendant below, who, on information filed by 
the Corporation Counsel for the District of Columbia 
in the name of and for the United States, was charged 
with being the father of (R., pp. 1-2) a bastard] child 
bom to one Magdaline Flaherty. 

When arraigned the defendant plead “not guilty”, 
and demanded a trial by jury (R., p. 2). He was tried 
by a jury composed of nine men and three women, who 
returned a verdict of guilty, and thereafter a motion in 
arrest of judgment and a motion for a new trial were 
filed (R., pp. 3, 4) which were each overruled and ex¬ 
ceptions noted. Thereupon the trial court entered 
judgment upon the verdict of the jury. 
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ASSIGNMENTS OF ERROR. 

Errors are assigned to the action of the Court in 
overruling the motion in arrest of judgment which was 
grounded upon the proposition that the information 
was improperly brought in the name of the United 
States, but should have been brought in the name of 
the District of Columbia, and secondly, to the action 
of the Court in overruling the motion for a new trial 
which was based principally upon the proposition that 
only men are entitled to sit upon a jury in the Juve¬ 
nile Court. (R., p. 4.) 


ARGUMENT. 

I. 

Prosecution erroneously conducted in the name of 
the United States. 

Sections 281 to 287, Title 18, Chapter 6, pages 175 
and 176, D. C. Code, provide for the prosecution of 
the putative father of a bastard child, and Section 288 
gives the Juvenile Court exclusive jurisdiction of these 
proceedings. Section 262, Title 18, page 173, provides 
that prosecutions in the Juvenile Court shall be on in¬ 
formation by the corporation counsel or his assistant. 
Nowhere in the sections cited pertaining to bastardy 
proceedings is it provided in whose name the prosecu¬ 
tions are to be brought. 

However, in Title 6, Section 351, page 68, it is pro¬ 
vided: 
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“The attorney for the District of Columbia 
shall be known as the corporation counsel. 

“Prosecutions for violations of all police or 
municipal ordinances or regulations and for vio¬ 
lations of all penal statutes in the nature of police 
or municipal regulations, where the maximum 
punishment is a fine only, or imprisonment not ex¬ 
ceeding one year, shall be conducted in the name of 
the District of Columbia, and by the corporation 
counsel or his assistants. All other criminal pro¬ 
secutions shall be conducted in the name cjf the 
United States and by the attorney of the Ljnited 
States for the District of Columbia or his as¬ 
sistants.” 

It is to be noted at the outset that Section 351! says 
all “penal” statutes. Although there is a contrariety 
of opinion in the judicial decisions as to whether bas¬ 
tardy proceedings are civil or criminal there can be no 
doubt that these statutes are at least penal. Marter 
v. Repp, 80 N. J. L. 530, 77 Atl. 1030. The best con¬ 
sidered eases hold that bastardy proceedings are Crim¬ 
inal. 

Thus in State v. Phelps, 9 Md. 21, 27, it has!been 
said: 


“The proceeding is treated by the law as a brim- 
inal proceeding, and it is classed by the law itself 
among criminal cases. That the design of the 
law, in the punishment inflicted, was to indemnify 
the county, does not in the least change the char¬ 
acter of the proceeding.” j 

And in the case of People v. Colgrove, 18 N. Y. S. 
370, the Supreme Court of New York, citing the! case 
of People v. Carney, 29 Hun. 47, held that proceedings 
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of this character are criminal and not civil. And nu¬ 
merous other cases can be cited to the same effect, 
among which are State v. Ostwalt, 118 N. C. 1208; 
State v. Brewer, 38 S. C. 263, 16 S. E. 1001; Bake v. 
State, 21 Md. 422. 

Moreover, the judge of the Juvenile Court of this 
District has been consistently so holding, and in this 
case charged the jury on reasonable doubt, etc., as is 
done only in criminal cases. 

All the authorities hold and describe bastardy pro¬ 
ceedings as being in the nature of police regulations. 

Thus it is stated in the ease of Musser v. Stewart, 
21 Ohio State Rep. 353, 356: 

“Proceedings under the statute are only author¬ 
ized in cases where the mother of the child is a 
resident of this state, and the child is thus subject 
to become a public charge. If she neglects to 
prosecute, the public authorities of the locality 
liable to be charged with its support, may do so, 
unless security is given to save them from such 
liability. 

“The statute is in the nature of a police regu¬ 
lation. Its main object is to furnish maintenance 
for the child, and indemnity to the public against 
liability for its support. The act of the putative 
father is regarded as an offense against the peace 
and good order of society; and the penalty which 
the law imposes for his transgression, is to enforce 
upon him the duty of making provision for the 
maintenance of his illegitimate offspring.” (Italics 
mine.) 

In 3 Ruling Case Law, page 750, it is stated: 
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“The common law afforded no remedy t<j> com¬ 
pel a putative father to contribute to the support 
of his illegitimate offspring. Statutes now[ exist 
in most jurisdictions, however, providing for ju¬ 
dicial proceedings, usually called filiation proceed¬ 
ings, to establish the paternity of a bastard child 
and compel the father to contribute to its support. 
Such a statute is generally considered to be [in the 
nature of a police regulation, its main object being 
to furnish maintenance for the child and indem¬ 
nity to the public against liability for its support. 
The act of the putative father is regarded as an 
offense against the peace and good order of so¬ 
ciety, and the penalty which the law imposes for 
liis transgression is to enforce upon him the duty 
of making provision for the maintenance of his 
illegitimate offspring.” 

The punishment provided in Title 18, Section^ 284- 
286, is an annual payment in such installments as the 
court shall order for the maintenance of the child and 
bond for the performance thereof, and upon failure to 
make such payments or to give bond, the defendant 
is committed to the Washington Asylum and Jail for 
a period not exceeding six months. 

To me, it seems, therefore, that the bastardy pro¬ 
ceeding, provided for under our Code is an ordinance 
or penal statute in the nature of a police regulation, 
and the maximum punishment being a fine only, or in 
default, imprisonment not exceeding six months, it 
therefore falls squarely within the class of prosecu¬ 
tions to be conducted in the name of the District of 
Columbia as provided in Section 351, Title 6. 

But if Section 351 of Title 6 were wholly inapplicable 
and the question is to be decided upon general legal 
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principles, the result would be the same, namely, that 
the prosecution should be in the name of the District 
of Columbia. That bastardy proceedings are in the 
nature of police regulations is undeniable. 3 R. C. L. 
750, Musser v. Stewart, ante, Ex parte Cottrell, 13 
Nebr. 193; State v. Helmer, 21 Iowa 370. By Section 
262, Title 18, D. C. Code, the conduct of the prosecu¬ 
tion is committed by Congress to the corporation coun¬ 
sel. "When Congress enacted this legislation for bas¬ 
tardy proceedings and omitted in express terms to 
direct in whose name the prosecutions are to be insti¬ 
tuted, it is to be inferred that the legislature intended 
that the general legal principles as theretofore enun¬ 
ciated by the courts should apply, and the law at that 
time was definitely established by the case of Dempsey 
v. District of Columbia, 1 App. D. C. 63, 68, wherein 
this Court says: 

“Congress may not only legislate for the Dis¬ 
trict of Columbia in a general sense; it may also 
make for it such by-laws and local regulations as 
are usually comprehended under the name of mu¬ 
nicipal ordinances. This latter power it may dele¬ 
gate ; the power of general legislation it may not 
delegate. But whatever power it may delegate it 
certainly can itself exercise directly. And when 
Congress enacts a municipal ordinance for the Dis¬ 
trict of Columbia, it may provide that this ordi¬ 
nance shall be the act of the municipal corpora¬ 
tion known as the District of Columbia, and that 
the District as a corporation shall enforce it, and 
shall be liable for its consequences. In fact, such 
enforcement and such liability would seem to 
follow as a necessary consequence from the char¬ 
acter of the legislation as a municipal ordinance. 

“In the case of Barnes v. District of Columbia, 
91 U. S. 540, the District of Columbia, as a muni- 
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cipality, was held responsible for the action of an 
agency imposed upon it by the superior'power of 
Congress. If it was responsible for the 1 action of 
that agency it was equally entitled to any benefits 
resulting from it. And if such an ageficy could 


be so imposed upon it with such results, lit is only 
reasonable that the incidents of municipal ordi¬ 
nances imposed upon it should be construed in 
the same way. 

“But we are not left here solely to the interpre¬ 


tation of general principles. In providing in the 


15th section of the act of March 3, 1893, that 
‘prosecutions for violations of the provisions of 


this act shall he on information filed in the Police 


Court by the attorney of the District of Columbia 
or any of his assistants duly authorized to act for 
him,’ we are not to suppose that Congress]intended 
to convert the attorney of the municipal' corpora¬ 
tion into a federal official. It might haye rather 
serious consequences so to hold. An attorney can 
only be the attorney of his principal. jWliat he 
does as attorney he must do in the name and on 
behalf of his principal. The principal here is the 
District of Columbia, and not the United States. 
It is true that Congress might possibly have di¬ 
rected the attorney for the District of (polumbia 
to proceed in the name of the United States. But 
unless it did so specifically and by express direc¬ 
tion it uioidd manifestly be improper for him to 
assume to proceed in the name of the United 
States.” (Italics mine.) 


The conclusion, therefore, seems inescapable that the 
information was improperly filed in the naifie of the 
United States and that the Court erred in overruling 
the defendant’s motion in arrest of judgment. 
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II. 

Only men are entitled to sit on juries in the 
Juvenile Court. 

The Sixth Amendment to the Constitution gives to 
the accused in criminal prosecutions the right to a trial 
by jury. That a trial by jury secured by the Constitu¬ 
tion is applicable to the District of Columbia is held in 
the case of 'Callan v. Wilson, 127 U. S. 540. 

In several cases decided by the Supreme Court of 
the United States it has been held that a trial by jury 
means a jury trial according to the common law of 
England. Thompson v. Utah, 170 U. S. 343. 

In Capital Traction Company v. Hof, 174 U. S. 1, 43 
L. Ed. 873, 877, the Court says: 

“ ‘Trial by jury,’ in the primary and usual sense 
of the term at the common law and in the Ameri¬ 
can Constitution, is not merely a trial by a jury of 
twelve men before an officer vested with authority 
to cause them to be summoned and empaneled 
. . . ; but it is a trial by a jury of twelve men, 

in the presence and under the superintendence of a 
judge. . . 

Also see the eases of Maxwell v. Dow, 176 U. S. 581, 
Strauder v. West Virginia, 100 U. S. 303; Neal v. Dela¬ 
ware, 10.3 U. S. 370; and Slocum v. New York Life In¬ 
surance Company, 228 U. S. 364. In the case of 
Opinion of Justices, 237 Mass. 591, 593, the Court says: 

“It is plain that prior to the adoption of the 
Nineteenth Amendment to the Constitution of the 
United: States, women could not serve as jurors 
under our Constitution and laws. The law at 
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the time of the adoption of the Constitution, the 
frame and purport of that instrument, and the uni¬ 
versal understanding and unbroken practical con¬ 
struction of its provisions from that time up to 
1920 are inconsistent with any other view], . . . 
‘Trial by jury’ both at common law and in Ameri¬ 
can constitutions has been held to mean ‘a trial 
by a jury of twelve men.’ Capital Traction Com¬ 
pany v. Hof, 174 U. S. 1,13.” 


The Nineteenth Amendment to the Constitution did 
not attempt to change or modify the commoh law es¬ 
sentials of a trial by jury but only granted to women 
the right of suffrage. 

It follows, therefore, that Section 358, Title! 18, page 
179, D. C. Code, removing sex as a disqualificition for 
jury service, is unconstitutional, and that the jury com¬ 
posed of nine men and three women, which qonvicted 
the plaintiff in error, was illegally constituted) 

Moreover, and independent of the constitutional 
question, in Chapter 10, Sections 341 to 3(j0, Title 
18, D. C. Code, pertaining to juries generally in the 
District of Columbia, the terms “jurors” and “per¬ 
sons” are used in relation to jury service, but the 
statute relating to jury service in the Juvenile Court 
(Title 18, Section 264, page 173) specifies jthat it 
shall consist of twelve men. 

It is respectfully urged that the Court qrred in 
each of the particulars assigned, and that the judg¬ 
ment of the Juvenile Court be reversed. 

Alfred M. Schwaet2, 
Attorney for Plaintiff in Error. 


September 5, 1931. 
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APRIL TERM, 1931. 


No. 5390 


AUGUSTUS W. NELSON, Plaintiff in Error, 

i 

vs. 

UNITED STATES. 


BRIEF ON BEHALF OF DEFENDANT 
IN ERROR. 


This is a prosecution brought in the j Juvenile 
Court of the District of Columbia by the Corpor¬ 
ation Counsel upon an information in the name 
of the United States to require the plaintiff in 
error to provide for the support of his illegitimate 
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child. (Record p. 1). The proceeding was insti¬ 
tuted under the provisions of the Act of Congress 
approved June 18, 1912, (37 Stat. 134). Plain¬ 
tiff in error was found guilty by the verdict of 
the jury. (Record p. 2). Thereupon he filed a 
motion in arrest of judgment on the ground that 
the prosecution should have been had in the name 
of the District of Columbia and not in the name 
of the United States (Record p. 3). He also 
filed a motion for a new trial contesting the con¬ 
stitutionality of the Act of Congress approved 
February 26, 1927 (44 Stat. 1249) permitting 
women to serve on juries. (Record p. 3). Both 
of these motions were overruled and an order en¬ 
tered requiring plaintiff in error to pay for the 
support of his child the sum of Three Dollars 
($3.00) weekly and to give bond without surety in 
the sum of One Thousand Dollars ($1,000). 
(Record p. 4). This case is here pursuant to a 
writ of error allowed by this Court. (Record p. 7). 

ARGUMENT. 

I. 

This Prosecution Was Properly Brought in the 
Name of the United States. 

The objection that this proceeding should have 
been instituted in the name of the District of Co¬ 
lumbia rather than in the name of the United 
States comes too late. It was first made after 
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verdict by motion in arrest of judgment. Such 
motions are not favored, (Baker vs. Warner, 231 
U. S. 588, 592). Defects or imperfections in pro¬ 
ceedings relating merely to matters of form and 
not to substance will not be considered upon such 
a motion. 

In the case of Dufour vs. United States, 37 App. 
D. C., 497, 500, this Court said: 

“Where, however, the sufficiency of an in¬ 
dictment is first challenged in a inotion in 
arrest, no ‘defect or imperfection In matter 
of form only,’ not tending to the I prejudice 
of the defendant will be considered.” 

The contention here made is not one of substance, 
but is one highly technical in its nature. 

In the case of United States vs. Celia, 37 App. 
D. C., 433, 435, where it was contended that a 
prosecution for violation of a statute prohibiting 
the keeping of bucket shops in the District of Co¬ 
lumbia should have been in the name of the Dis¬ 
trict of Columbia and not in the name of the 
United States, this Court said: 

7 j 

“It is at once apparent, therefore; that the 
point raised by appellees is purely technical 
in character, as no substantial right is in¬ 
volved.” 

I 

! 

This proceeding, however, was properly insti¬ 
tuted in the name of the United States, i Counsel 
for plaintiff in error contends that this is a crim- 
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inal prosecution, and in this view we concur. 
While there is a conflict among the authorities as 
to whether proceedings of this character are civil 
or criminal in their nature, this difference of 
opinion seems to be the result of the provisions of 
the various statutes relative to the procedure to 
be followed. Here the jurisdiction is placed in 
the Juvenile Court and the Juvenile Court Act 
(34 Stat. 72) provides “that prosecutions in the 
Juvenile Court shall be on information by the 
Corporation Counsel or his assistant.” This 
would seem to establish the criminal nature of the 
proceeding. 

Counsel for plaintiff in error contends, how¬ 
ever, that since prosecutions in the Juvenile Court 
are on information filed by the Corporation Coun¬ 
sel or his assistant, it necessarily follows that the 
proceedings must be in the name of the District 
of Columbia. But we submit this was not the in¬ 
tent of Congress. The Juvenile Court is given 
exclusive jurisdiction, with certain exceptions, “of 
all crimes and offenses of persons under seven¬ 
teen years of age hereafter committed against 
the United States, not capital or otherwise in¬ 
famous, and not punishable by imprisonment in 
the penitentiary, * * *\ * and also of all offences 
of persons under seventeen years of age hereaf¬ 
ter committed against the laws, ordinances, and 
regulations of the District of Columbia.” Cer¬ 
tainly Congress did not intend that an offence 
against the United States should be punished in 
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a proceeding brought in the name of the District 
of Columbia. This is the view taken by this 
Court in the case of Moss vs. United States, 29 
App. D. C., 188, 197, where it was said:j 

“We add, however, that for all offences 
against the District of Columbia arid against 
the United States within the jurisdiction of 
the juvenile court, the prosecution should be 
on information by the corporation counsel, 
and in the name of the District of Columbia 
or of the United States as the case may be.” 

But counsel for plaintff in error further con¬ 
tends that the statute under which this proceed¬ 
ing was brought is in the nature of a police regu¬ 
lation and, therefore, prosecution should have 
been in the name of the District of Columbia un¬ 
der the provisions of section 932 of the District 
of Columbia Code (Proposed Code, Title VI, Sec¬ 
tion 351) which reads as follows: 

| 

“Conduct of prosecutions .—The attorney 
for the District of Columbia shall be known 
as the corporation counsel. 

“Prosecutions for violations of all police 
or municipal ordinances or regulations and 
for violations of all penal statutes in the na¬ 
ture of police or municipal regulations, where 
the maximum punishment is a fine only, or 
imprisonment not exceeding one year, shall 
be conducted in the name of the District of 
Columbia and by the corporation cbunsel or 
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his assistants. All other criminal prosecu¬ 
tions shall be conducted in the name of the 
United States and by the attorney of the 
United States for the District of Columbia 
or his assistants. (Mar. 3, 1901, 31 Stat. 
1340, c. 854, sec. 932; June 30, 1902, 32 Stat. 
537, c. 1329.)” 

It may be remarked that the punishment for 
violation of the statute under which this proceed¬ 
ing was brought is neither fine nor imprisonment; 
the penalty provided is the support of the illegiti¬ 
mate child. If the father fails to obey the order 
of the court he may be imprisoned until he com¬ 
plies therewith, but this is similar to the punish¬ 
ment for a civil contempt. The keys to the jail 
are in his possession. Since the prosecution for 
violation of iall penal statutes (except those in the 
nature of police or municipal regulations where 
the maximum punishment is a fine only or im¬ 
prisonment not exceeding one year) are to be 
brought in the name of the United States, it would 
seem clear this proceeding was properly instituted. 

Furthermore, a statute of this character is more 
than a police or municipal regulation within the 
meaning of section 932 of the Code. This sec¬ 
tion was construed by this Court in the case of 
United States vs. Celia, supra, where it was said: 

“Looking to the context, and having in 
mind the probable intent of Congress, what 
is the scope of the words ‘penal statutes in the 
nature of police or municipal regulations,’ as 
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used in the statute under consideration? A 
municipal ordinance or police regulation is 
peculiarly applicable to the inhabitants of a 
particular place; in other words, it is local 
in character. While municipal ordinances 
or police regulations are binding Upon the 
community affected by them, they do not 
emanate from the supreme power of the state, 
which is the exclusive source of all general 
legislation. Baldwin v. Philadelphia, 99 Pa. 
170; Rutherford v. Swink, 96 Tenn. 564, 35 
S. W. 554. When, therefore, Congress re¬ 
quired prosecutions for violations off statutes 
in the nature of police or municipal regula¬ 
tions to be in the name of the District of Co¬ 
lumbia, it undoubtedly had in mind such 
local regulations as were peculiarly ap¬ 
plicable to conditions here existing; It did 
not, we think, intend to require or permit 
prosecutions under general penal statutes to 
be in the name of the District of Columbia, 
even though the territorial scope of such 
statutes was restricted to the District. A 
statute making it an offense for a motor ve¬ 
hicle to exceed a certain limit of speed within 
the city limits would clearly be a penal stat¬ 
ute in the nature of police regulation. Such 
a statute would be designed to regelate the 
speed of motor vehicles in accordance with 
the requirements of local conditions. The 
bucket shop statute under consideration, how¬ 
ever, is of a different character. We find 
that statute in the chapter of the pode de¬ 
voted to crimes and punishments, and in a 
sub-chapter governing offenses against pub¬ 
lic policy. The commission of the! offense 
would be as much against public policy in one 
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place as in another; in other words, while the 
statute is local in its application, it deals with 
a subject-matter general in character. 

* * * * ^ * * 

While: the authority to enact such a statute 
may be ascribed to the police power, as in¬ 
deed may be the authority to enact all crim¬ 
inal statutes, we think, nevertheless, that 
the act is something more than one in the na¬ 
ture of a police or municipal regulation; that 
it creates and denounces a general offense, 
and hence that prosecution thereunder was 
rightly commenced in the name of the United 
States.” 

Counsel for plaintiff in error cites Musser vs. 
Stewart, 21 Ohio State Rep. 353, 356, and Ruling 
Case Law, Vol. 3, page 750, in support of his 
contention that this statute is in the nature of a 
police regulation. Of course, as stated in the 
Celia case, all criminal statutes are in a sense po¬ 
lice regulations since the authority to enact them 
may be ascribed to the police power. It is worthy 
of note, however, that the authorities cited by the 
plaintiff in error refer to the nature of the act 
sought to be punished as follows: 

“* * * The act of the putative father is re¬ 
garded as an offense against the peace and 
good order of society; and the penalty which 
the law imposes for his transgression, is to 
enforce upon him the duty of making provis¬ 
ion for the maintenance of his illegitimate 
offspring.” 
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The statute here involved is not “peculiarly ap¬ 
plicable to the inhabitants of a particular place,” 
but the commission of the offense which it seeks 
to punish is “as much against public policy in one 
place as another.” 

In the case of Baker vs. State, 21 Md.422, also 
cited by counsel for plaintiff in error, the Court, 
in construing a statute similar to ours and refer¬ 
ring to its earlier decisions, said: 

“In both cases the court say, although one 
purpose of the law is to indemnify the county, 
this does not change the character of the pro¬ 
ceeding, which is criminal in its nature, de¬ 
signed to punish the offence of fornication.” 

In the ease of State vs. Phelps, 9 Md. 21, anoth¬ 
er of the cases relied upon by counsel for plaintiff 
in error, it was held that a proceeding similar to 
the one here involved was a prosecution for a mis¬ 
demeanor and subject to the provisions of a stat¬ 
ute regulating criminal proceedings. Since a 
misdemeanor is a crime (Kentucky vs. Dennison, 
24 How. 66) and since “crimes committed in the 
District are not crimes against the District but 
against the United States” (Met. Ry. Co. vs. Dis¬ 
trict of Columbia, 132 U. S. 1; United States vs. 
Celia, 37 App. D. C. 423), the conclusion is ines¬ 
capable that this proceeding can only be main¬ 
tained in the name of the United States. 

That Congress, in enacting this statute, was 
also of the same opinion is apparent from the fact 
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that the bond required by the statute to be given 
by a defendant for his appearance and trial and 
to conform to the judgment of the Court is to run 
to the United States of America. Certainly Con¬ 
gress did not intend that the proceedings should 
be brought in the name of one party and the bond 
required run to another party, a stranger to the 
cause. 


II. 

Women Are Entitled to Serve as Jurors in the 
District of Columbia. 

The contention that the jury in this case was 
not properly constituted, inasmuch as it consisted 
of nine men and three women, also comes too late. 
It was first made by motion for a new trial. The 
general rule in the Federal Courts is that, with 
certain exceptions not material here, such a mo¬ 
tion is addressed to the sound discretion of the 
trial court and the action of that court will not 
be reviewed on appeal. (Paolucci vs. United 
States, 30 App. D. C., 217). 

While the Sixth Amendment to the Constitu¬ 
tion of the United States secures to an accused 
the right of trial by jury this is a right which may 
be waived. In the recent case of Patton vs. 
United States, 281 U. S. 276, the Supreme Court 
of the United States, in answering in the affirm¬ 
ative a question certified to it by the Circuit Court 
of Appeals for the Eighth Circuit, said: 
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“In other words, an affirmative answer to 


the question certified logically requires the 
conclusion that a person charged with a crime 
punishable by imprisonment for a term of 
years may, consistently with the constitu¬ 
tional provisions already quoted, waive trial 
by a jury of twelve and consent to a trial by 
any lesser number, or by the court! without 
a jury." 


Section 919 of the District of Columbia Code 
(Proposed Code, Title 6, Section 367) heads as 
follows: 


“Cause of challenge not available after 
verdict .—No verdict shall be set aside for 
any cause which might be alleged as ground 
for challenge of a juror before the jury are 
sworn, except when the objection to the juror 
is that he had a bias' against the defendant 
such as would have disqualified him, dnd such 
disqualification was not known to or sus¬ 
pected by the defendant or his counsel before 
the juror was sworn. (Mar. 3, 1901, 31 
Stat. 1338, c. 854, sec. 919.)” 

, : I 

Referring to this section this Court in the Pao- 

lucci case, supra, said: 


“* * * This section, it has been j argued, 
gives the defendant a right to a new trial, 
the denial of which is therefore renewable 
on appeal, the same as any other question of 
law arising on exception reserved during the 
trial. 
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“We do not so interpret the meaning and 
intent of the provision. It gives no new 
right to the defendant, and adds nothing to 
the discretionary powers which the courts 
have always exercised in such cases. If not 
declaratory merely of a long existing rule of 
practice, it would seem rather a limitation, 
than otherwise, of the ordinary discretion¬ 
ary power of the courts to grant new trials.” 
(Italics supplied). 

In the case of Howard vs. United States, 58 
App. D. C. 179, the constitutionality of the Act 
of February 26, 1927, 44 Stat. 1249, was ques¬ 
tioned. There, however, no contention was made 
that Congress had no power to make women elig¬ 
ible as jurors but the theory was advanced that 
this statute was class legislation, for the reason 
that while women were permitted to serve as jur¬ 
ors such service was not compulsory. This Court, 
after citing authorities sustaining statutes simi¬ 
lar to this, held it was unnecessary to further dis¬ 
cuss the point since the objection came too late. 
This Court said: 

“But we do not deem it necessary further 
to consider this question, for in our view the 
contention came too late. 

“In United States vs. Gale et al., 109 U. 
S. 65, 3 S. Ct. 1, 27 L. Ed. 857, the court held 
that, where a defendant pleads not guilty to 
an indictment, and goes to trial without mak¬ 
ing objection to the mode of selecting the 
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grand jury, the objection is waived, even 
though a law unconstitutional, or assumed to 
be unconstitutional, may be followed: in mak¬ 
ing the panel. As the court observed, ‘It 
would be trifling with justice, and would ren¬ 
der criminal proceedings a farce, if such ob¬ 
jections could be taken after verdict.’ 

“In Alexander v. United States, 138 U. S. 
353, 11 S. Ct. 350, 34 L. Ed. 954, where, after 
conviction, it was sought to challenge the 
method pursued by the court in impaneling 
the trial jury, the court said: ‘It is the 
duty of counsel seasonably to call the atten¬ 
tion of the court to any error in impaneling 
the jury, in admitting testimony, or in any 
other proceeding during the trial by which 
his rights are prejudiced, and in case of an 
adverse ruling to note an exception^ 

“In Kohl v. Lehlback, 160 U. S. 203, 16 S. 
Ct. 304, 40 L. Ed. 432, it was held!that the 
disqualification of a juror on account of alien¬ 
age is only cause of challenge, which may be 
waived, either voluntarily, or through negli¬ 
gence, or through want of knowledge. In 
that case, the court cite with approval Was- 
sum v. Feeney, 121 Mass. 93, 23 Am. Rep. 
258, where the court said: ‘A verdici will not 
be set aside because one of the jurorjs was an 
infant, where his name was on the list of jur¬ 
ors returned and impaneled, though the losing 
party did not know of the infancy uptil after 
the verdict.’ ” 

Coming to a consideration of this contention up¬ 
on its merits, counsel for plaintiff in error fails 
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to cite, and we have been unable to find, any de¬ 
cision holding a statute permitting women to 
serve as jurors to be in violation of the Sixth 
Amendment to the Constitution of the United 
States, or any similar provision of a State consti¬ 
tution. 

In the case of Tynan vs. United States, 297 Fed. 
177, the constitutionality of a law of the Terri¬ 
tory of Alaska providing that every person, with¬ 
out regard to sex, possessing certain qualifications 
shall be competent to act as a grand or petit juror 
was under consideration. In holding the statute 
valid, the Circuit Court of Appeals for the Ninth 
Circuit said: 

“The contention that the act is inconsist¬ 
ent with the Constitution of the United States 
is based upon the claim that a common-law 
jury must necessarily consist of men only, 
and that women are incompetent. The com¬ 
petency of women to sit on grand and petit 
juries has been the subject of much consid¬ 
eration in recent years, and more especially 
since the adoption of the Nineteenth Amend¬ 
ment to the Constitution of the United States. 
So far as we are advised it has been uniformly 
held that to prescribe the qualifications of 
jurors and the mode of their selection, is a 
proper and rightful subject of legislation, 
and that acts similar to the Alaska act in 
question do not violate constitutional provis¬ 
ions similar in all material respects to the 
provisions of the Sixth Amendment to the 
Constitution of the United States. People v. 
Barltz, 212 Mich. 580, 180 N. W. 423, 12 A. 
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L. R. 520; State v. James, 96 N. J. Law, 132, 
114 Atl. 553, 16 A. L. R. 1141; In re Mana, 
178 Cal. 213, 172 Pac. 986, L. R. A. 1918E, 
771; State v. Walker, 192 Iowa, 823, 185 N. 
W. 619; State v. Rosenberg, (Minn.) 192 N. 
W. 194; Commonwealth v. Maxwell; 271 Pa. 
378, 114 Atl. 825, 16 A. L. R. 1134; Parus v. 
District Court, 42 Nev. 229, 174 Pac. 706, 4 
A.L.R. 140; In re Opinion of the Justices, 237 
Mass. 591, 130 N. E. 685; State v. Chase, 
106 Or. 263, 211 Pac. 920. Little can be 
added to what has been already said in these 
cases, and we will content ourselves tyy simply 
announcing our concurrence in the conclu¬ 
sion there reached.” 


A petition for a writ of certiorari in the above 
ease was denied by the Supreme Court of the 
United States, 226 U. S. 604. 

See also Hoxie vs. United States, 15 Fed. (2nd) 
762. | 

The fact that the Juvenile Court Act | provides 
for a jury of twelve men is not important, since 
the statute permitting women to serve as jurors 
is a later expression of the will of Congress and 
is applicable to all courts of the District. 1 Hence, 
if there is any inconsistency between the two acts 
the later must prevail. Moreover, the word 
“man” is defined, not only as a male human be¬ 
ing, but more broadly as “a human being,! an indi¬ 
vidual of the genus Homo.” (Webster’s [New In¬ 
ternational Dictionary). 

In referring to the contention that a common- 
law jury consisted of twelve men and that, there- 
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fore, an aet authorizing women to sit as jurors 
was unconstitutional, the Court, in the case of 
People vs. Barltz, 212 Mich. 580, said: 

“Another aspect of the question is that in 
law the word ‘men’ frequently has a broader 
and more comprehensive meaning than usual¬ 
ly given in the dictionaries. Much depends 
upon the context and the object sought to be 
obtained. In some of its use it is construed 
to mean ‘all human beings, or any human be¬ 
ing, whether male or female.’ Anderson, 
Law Diet.; State v. Seiler, 106 Wis. 346, 82 
' N. W. 167.” 

CONCLUSION. 

It is respectfully submitted that the judgment 
ment of the Juvenile Court was right and should 
be affirmed. 

WILLIM W. BRIDE, 

Corporation Counsel, D. C. 

VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C. 

Attorneys for Defendant in Error. 




